Quick Guide:
Federal Highway Administration (FHWA) Requirements for
Renewable Energy Projects in Highway Right-of-Way (ROW):
Several States have installed renewable energy generation projects such as solar arrays and wind
turbines along highway ROW, and other States are considering doing so. This quick guide is intended to
point FHWA Division Offices and State Departments of Transportation (DOTs) to the relevant FHWA
requirements. It is guidance only and does not create any requirements other than those stipulated in
statute or regulation. It provides a condensed version of information available in FHWA’s Guidance on
Utilization of Highway Right-of-Way.
My State DOT wants to build a renewable energy project within a Federal-aid highway ROW. What
Federal regulations do I need to follow and what FHWA approvals are required?
The chart below explains the requirements for permitting a project as a utility facility and those for a
project requiring a right-of-way use agreement. The Federal definition of a utility facility includes
facilities that produce or distribute power and electricity.1 State definitions may be more restrictive, and
the State DOT’s views on whether a proposed installation is a utility under State law is considered to be
the most important consideration.2 To be regulated as a utility facility, the facility must also directly or
indirectly serve the public (e.g., the facility cannot provide dedicated services to a corporation).3
Renewable energy projects that are connected to the public electricity grid or provide electricity used by
a public agency such as the State DOT would generally be considered as serving the public.
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Does FHWA require
the State DOT to
charge a fee?

No. Fees charged for utility use, and
the disposition of such fees by the
State, are at a State’s discretion.16
The FHWA does, however,
encourage States to use generated
revenues for transportation
purposes.

How does FHWA
ensure the renewable
energy project does
not cause safety,
aesthetic, or other
problems?

The FHWA uses its stewardship and
oversight program to make certain
the State DOT meets these
responsibilities.17
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What about the provision that ROW be devoted exclusively to public highway purposes?19
The FHWA Administrator may approve exceptions if he or she determines that such use is in the public
interest and will not impair the highway or interfere with the free and safe flow of traffic thereon.20
Federal regulation states that it is in the public interest for utility facilities to be accommodated on the
ROW of a federally-funded highway project when such use does not adversely affect highway or traffic
safety or otherwise impair the highway or its aesthetic quality, and does not conflict with other laws or
regulations.21 The Federal definition of utility facility includes facilities that produce or distribute power
and electricity.22 If the renewable energy facility does not meet the State definition of utility, then use
of the ROW may be considered under 23 CFR 710.405.
What type of environmental review is required?
The National Environmental Policy Act (NEPA) applies to any project that involves Federal funds or
approvals (including approvals handled by State DOTs under assignment or delegation of the decision
from FHWA).23 The documentation required to comply with NEPA depends greatly on the site’s existing
condition and the level of impacts to environmental resources. The State DOT experience so far shows
that selecting sites on vacant lawns along highways, away from sensitive resources, makes it more likely
that the project will be classified as a Categorical Exclusion (CE) and require only limited NEPA
documentation.24
Where can I find more information about renewable energy generation in the ROW and examples of
projects?
Visit the FHWA Renewable Energy in the Highway ROW website:25
https://www.fhwa.dot.gov/real_estate/right-of-way/corridor_management/alternative_uses.cfm.
Where can I find more guidance on utility accommodation?
Visit the FHWA Utility Program Website: https://www.fhwa.dot.gov/utilities/, and the FHWA Utility
ROW Website: https://www.fhwa.dot.gov/real_estate/right-of-way/utility_rights-of-way/.
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